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In the Matter of

Tariff Filinq Requirements
for Nondominant Common Carriers

Before the
PBDBRAL COIlMUBICA'l'IOBS COIIIlISSIOB

W••hinqton, D.C. 20554

)
) CC Docket
)
)

---------------)

RECEIVED

(lIMf",,"

~~-
No. 93-36

COMKmrrS or '1'81 COKPI'1'I'1'IYB '1'BLBCOIlll1lJTICM'IOBS ASSOCIATION

The Competitive Telecommunications Association

("CompTel") respectfully submits the followinq comments in

response to the Notice of Proposed Rulemakinq ("Notice") in

the above-captioned proceedinq.l As discussed below, while

CompTel reqrets the recent invalidation of the Commission's

permissive detariffing rule, compTel wholly supports the

Commission's proposal to streamline its tariff filinq

regulations for non-dominant common carriers to the maximum

extent possible under the Communications Act.

I • Itrl'RODUC'1'IOlf MD SQJOIARY

CompTel is the principal industry association of the

nation's competitive interexchange telecommunications

carriers, with approximately 120 member companies, including

larqe nationwide interexchange carriers and scores of smaller

regional carriers. All of CompTel's member carriers are

considered non-dominant common carriers under the

1 Tariff Filing Requirements for Nondominant Common
Carriers, CC Docket No. 93-96 (released Feb. 19, 1993).
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Commission's rules. Therefore, compTel has a substantial

interest in this proceedinq.

The Commission's Competitive Carrier proceedinq beqan a

new era of competition in the interexchanqe market. The

findinqs of that proceedinq, that market conditions rather

than regulation can effectively control the lawfulness of

rate levels of competitive carriers, have been universally

confirmed by the development of a more competitive

interexchange market under the Commission's permissive

detariffing policy.

Although the D.C. Circuit's decision in American

Telephone & Telegraph Co. v. Federal Communications

COmmission invalidated the FCC's permissive detariffing

policy, the court did not condemn all the Commission's

longstanding deregulatory policies for non-dominant

carriers. 2 In fact, the Court expressly stated that it did

not find fault with the FCC's policy objectives. 3 Indeed,

the Court's interpretation of the Communications Act has no

bearing on the Commission's sound policy findings.

Consequently, the Commission has proposed streamlined

tariffing rules for non-dominant carriers that further its

pro-competitive regulatory policies without running afoul of

the Communications Act. The plain language of the Act and

2

3

978 F.2d 727 (D.C. Cir. 1992).

~. at 736.
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established precedent indicate that the FCC possesses full

legal authority to adopt the proposed rules. Therefore,

CompTel endorses the rules and recommends their speedy

adoption.

II. THB COJDII88IOlf 8HOULD DlftAI. ITS !JOLICY OJ' PROJIOTIIIG
COXPB'l'I'l'IOII Ilf TBB IftOBXCllUfGB 1IUltB'l' BY ALLOWIlfG 11011
DOKIJlQT CAIII,,8 QJIJIQJI nBIIBILI'l'Y

A. The co..ission's Regulatory Policies J'or Jlon
Dominant Co.-on carriers Bave Been Highly
Successful In Moving Toward A competitive
Intere.chang. Marketplac.

The Commission recently had occasion to review its

permissive detariffing policy in detail. 4 The FCC found that

its policy has played a significant role in the emergence of

a competitive interexchange marketplace. Indeed, the

Commission stated that "permissive detariffing has proven to

be a success over the years, as evidenced by the robust

competition in the interexchange market and the increased

choices for customers with respect to carriers and prices."s

The Commission found that since 1984 interstate calling has

grown at an annual rate of about 12 percent, with non

dominant carriers posting an astounding annual growth rate in

4 Tariff Filing Requirements for Interstate Common
Carriers, 7 FCC Rcd 8072 (1992) (Report and Order), stayed
pending review of AT&T v. FCC.

S ll. at 8079.
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excess of 25 percent. 6 Between 1982 and 1992 the number of

long distance carriers grew from approximately a dozen to

almost 500. 7

The phenomenal growth of non-dominant carriers has begun

to restructure the interexchange market. AT&T's market share

in terms of minutes of the interstate market has fallen from

80 percent in 1984 to 60 percent in 1992. During the same

time period its prices have "fallen sUbstantially."s

Moreover, aggressively expanding non-dominant carriers have

placed a premium on developing state-of-the-art transmission

facilities. The Commission's statistics indicate that AT&T

now has less than half of the long distance industry's fiber

optic route miles. 9

While it is clear that AT&T remains the indisputable

dominant carrier, much progress has been made through the

Commission's competitive policies. The remaining elements of

AT&T's market power -- its vestigial advantages in 800

service, operator services, and international calling, as

well as its huge market share -- still require active FCC

6 ~. at 8080 (citing Trends in Telephone service,
Industry Analysis Division, Common Carrier Bureau, FCC, at 34
(September 1992)}.

7

8

Notice, at , 10.

~.

9 ~ Competition in the InterexQhange Marketplace, 5
FCC Rcd 2627, 2633-34 (1990) (Notice of Proposed
RUlemaking).
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oversight to prevent abuses. Even so, the Commission's pro-

competitive policies have created sufficient pressure on AT&T

to cause it to make several important marketplace responses.

Non-dominant carriers have been aided in their ability to

make inroads into AT&T's entrenched monopoly base by the

Commission's decision not to impose dominant carrier

regulatory requirements on them.

It is beyond dispute that the Commission's regulatory

policy for non-dominant common carriers has been an

unqualified success. The policy findings reached by the

commission in the Competitive Carrier proceeding have been

corroborated in the marketplace. CompTel endorses the FCC's

clear intent in the Notice to continue to effectuate its

policy by lawfully modifying its tariff regulations.

B. The co..ission Should Kiniai.e the Burdens of
Tariff Regulation On Bon-OOainant Carriers To the
Greatest Extent possible Under the communications
Act

Notwithstanding the AT&T v. FCC court's interpretation

of the Communications Act, the Commission should seek to

further its successful regulatory policy within the

strictures of the Act. The FCC has found repeatedly that

strict tariff regulation of non-dominant carriers is at odds

with the fundamental purposes of the Communications Act

because it inhibits price competition, service innovation,

entry into the market, and the ability of firms to respond
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quickly to changes in the market. 10 The end result, of

course, is that consumers pay higher rates for more limited

services.

In the wake of the AT&T y. FCC decision, the best way

for the Commission to further its policy and the purposes of

the Communications Act is to streamline tariff regulation of

non-dominant carriers to the maximum extent consistent with

the Act. specifically, CompTel strongly supports the FCC's

proposal to allow non-dominant carriers to file tariffs

containing a range of rates or a maximum rate. 11 Such a rule

will relieve carriers of the burden of filing tariffs each

time they wish to implement minor rate revisions in response

to dynamic interexchange market conditions. CompTel also

recommends adoption of the proposed reduction of the pre

effective notice period to one day.12 Price competition in

the interexchange market is best served when non-dominant

carriers are free to set rates flexibly. These rule changes,

along with the proposed changes governing technical form and

filing procedures, further the purposes of the Communications

10 Competitiye Carrier, 91 F.C.C.2d 59, 62 (1982)
(Second Report and Order), recon., 93 F.C.C.2d 54 (1983).

11

12

Notice, at II 21-23.

Notice, at II 14-20.
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Act by allowing competitive carriers maximum flexibility

under a mandatory tariffing regime. 13

xxx. THB COKKXSSXOB POSSBSSBS THB LBGAL AUTBORXTY TO ALLOW
NON-DOIUH»1T CARRXBRS TO PXLB TARX....S COIITAXNXNG A RANGB
or BATBS

The Commission's proposal to allow non-dominant carriers

lito state in their tariffs either a maximum rate or a range

of rates" complies with the requirements of section 203(a) of

the Act. 14 Under that provision, a carrier is required to

file "schedules showing all charges for itself and its

connecting carriers . • . and showing the classifications,

practices, and regulations affecting such charges. "IS

CompTel submits that the Commission possesses full legal

authority under the plain language of the Communications Act

to determine the required information under this section.

section 203(b)(2) of the Act states that "[t]he

commission may, in its discretion and for good cause Shown,

modify any reQuirement made by or under the authority of this

section either in particular instances or by general order

compTel notes that under the Commission's current
streamlined rules, the tariff filings of non-dominant
carriers are presumptively lawful, ~ Competitive Carrier,
85 F.C.C.2d 1, 31-33 (1980 (First Report and Order), and need
not be accompanied by any cost support data. ~ 47 C.F.R. S
61.38. The Commission states in its Notice that these rules
remain in effect. Notice, at ! 21 n.39.

14

IS

Id. at ! 22.

47 U.S.C. S 203(a).
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applicable to special circumstances or conditions • • . • ,,16

As the D.C. Circuit Court of Appeals has observed, the use of

the term modify, while not condoning "wholesale abandonment

or elimination of a requirement," does indicate that Congress

gave the Commission the ability to make "circumscribed

alterations" to the requirements of section 203. 17

similarly, the Second Circuit court of Appeals has noted that

section 203(b} (2) gives the FCC the ability to "modify

requirements as to the form of, and infOrmation contained in,

tariffs. ,,18

The proposed rule allowing non-dominant carriers to file

tariffs containing a range of rates is consistent with the

Commission's ability to modify the information required in

tariff filings. 19 The Commission has complied with the

strictures of Section 203 by identifying "special

circumstances or conditions" that warrant the exercise of its

discretion in establishing this "general order," namely the

~. at S 203(b) (2) (emphasis added).

17 MCl TeleCommunications Corp. y. FCC, 765 F.2d 1186,
1192 (D.C. Cir. 1985). ~ A1§Q AT&T v. FCC, 978 F.2d at
735-36.

18 American Telephone & Telegraph Co. v. FCC, 487 F.2d
864, 879 (2d Cir. 1973).

CompTel notes that the Commission's legal authority
under Section 203(b) (2) to classify common carriers as
dominant and non-dominant for purposes of its tariff
regulations was not questioned by the AT&T y. FCC court.
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dramatic increase of competition in the domestic

interexchanqe and related markets over the past ten years.~

The Commission is not, however, proposinq the wholesale

abandonment of the requirement that tariffs contain rates.

carriers will submit rate information in their tariffs that

clearly notifies users that their bill will not exceed a

certain amount or will be within a certain ranqe. This

information will be sufficient for users to make informed

choices amonq competitors; and, as the Commission noted,

customers will obtain exact rate information from carriers in

most cases in the course of neqotiatinq for or orderinq

service. 21

The proposal does not run afoul of the "filed rate

doctrine," nor is it an attempt to implement permissive

detariffinq throuqh the "back door." The "filed rate

doctrine," developed by interpretation of the tariff

requirements of the Interstate Commerce Act but instructive

to a proper construction of the Communications Act's similar

requirements,n requires that carriers charqe only those

rates on file with the Commission. n Under the Commission's

~ Notice, at !! 10-11.

Id. at n. 41.

AT&T y. FCC, 978 F.2d at 736 n. 12.

n ~ Maislin Industries. U.S. y. Primary steel.
~, 110 S.ct. 2759, 2766 (1990).
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proposal, carriers~ file rate information that will

provide customers with detailed information about the amounts

they will pay for service and mYIt charge rates consistent

with their tariffed rate information. Therefore, the "filed

rate doctrine" is satisfied.

Moreover, the D.C. Circuit has sanctioned the use of

banded rates under the Natural Gas Act, which contains a

section similar to section 203 of the Communications Act. u

In Associated Gas Distributors y. FEBe, the court upheld the

policy of the Federal Energy Regulatory Commission of

allowing tariffs that provide for "ceilings and floors, with

the pipeline free to charge anywhere within that band.,,25

Because both the Natural Gas Act and the Communications Act

are derived from the Interstate Commerce Act, the Associated

Gas decision indicates that the FCC is well within its legal

authority in permitting tariffs that contain a range of

rates.

Finally, the proposal will not hinder the enforcement of

a carrier's obligation to refrain from discrimination under

the Act, which CompTel recognizes is an important aspect of

~ AT&T y. FQC, 487 F.2d at 877 n. 27 ("Section
4(d) of the Natural Gas Act ... is similar to Section 203
of the Communications Act").

Associated Gas Distributors v. FERC, 824 F.2d 981,
1007 (D.C. Cir. 1987), cert. denied, 485 U.S. 1006 (1988).
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the tariff filing requirement.~ section 202(a) forbids

unreasonable discrimination in charges for like

communications services. n Provided that a carrier files a

tariff containing a range of rates or a rate maximum that is

"just and reasonable" within the meaning of section 201(b) of

the Act,28 it follows that rates charged within that range

cannot constitute an unreasonable discrimination under

ordinary circumstances. Of course, the Commission will

remain fully empowered under the Act to initiate any

investigations into alleged discriminatory behavior and to

order any necessary relief, including the exclusion of a

carrier from the ability to file maximum rates or rate

ranges. 29

~ Maislin Industries, 110 S.ct. at 2766.

47 U.S.C. S 202(a) (emphasis added).

CompTel notes that there is a significant body of
law supporting the proposition that a range of rates can be
found to be "just and reasonable." ~,~, Nader v. FCC,
520 F.2d 182, 192 (D.C. Cir. 1975) (zone of reasonableness
for just and reasonable rate of return); united states v.
FCC, 7070 F.2d 610, 615-19 (D.C. Cir. 1983).

403.
29

~, ~, 47 U.S.C. SS 154(i), 203(b) (2), 205, and
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V. CONCLUSION

For the foregoing reasons, CompTel recommends that the

Commission adopt the proposed streamlined tariff filing rules

for non-dominant common carriers. The FCC clearly has the

legal authority to tailor its rules to perpetuate its sound

policy findings, and the proposed modifications fUlly comply

with the mandates of the Communications Act.

Respectfully submitted,

COMPBTITIVE TELECOMMUNICATIONS
AISOCIATION

Genevieve Morelli
Vice President and

General Counsel
COMPETITIVE TELECOMMUNICATIONS

ASSOCIATION
1140 Connecticut Avenue, N.W.
suite 220
Washington, D.C. 20036
(202) 296-6650

March 29, 1993

By::---!=~.....=.t---.:~~:::.....-
Danny E.
Michael

of
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Washington, D.C. 20006
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